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Purpose: 

To define the policy for health care decisions for incompetent or resident’s who lack capacity

Policy:
Any person applying for admission, information , or services is assumed to be, and treated as a competent individual, able to give and receive information, understand and assess that information and enter into written or verbal agreements and contracts, and to perform all other acts independently with full knowledge and understanding of their rights and responsibilities.
The administrator shall reserve the right to refrain from entering into written or verbal agreements or contract with persons who present themselves as mentally retarded, medically or psychologically incapable of understanding or who obviously have , or present, a communication barrier which prevents the exchange of meaningful information necessary for the practical care and treatment of that individual through contracted services.

Those problems alone, or collectively, do not absolve this facility’s representative from advising that individual of his or her rights to the extent which they are able to understand them. When the individual is obviously incapable of understanding his or her rights, the Administrator shall insure that the guardian sponsor, next of kin, or similar responsible party is so advised of the facility’s position or such matter. Under those circumstances, ensure that adequate medical and/or psychological testing and evaluation been performed to establish the level of competence of that individual.
This facility shall maintain and establish policies and procedures governing the designation of a health care decision-maker for making health care decisions for a resident who is incompetent or who lacks capacity, including but not limited to allowing the withholding of CPR measures from individual residents. An adult or emancipated minor may give an individual instruction. The instruction may be oral or written. 
The instruction may be limited to take effect only if a specified condition arises.

An adult or emancipated minor may execute an advance directive for health care. The

advance directive may authorize an agent to make any health care decision the resident

could have made while having capacity, or it may limit the power of the agent, and it may include individual instructions. An advance directive that makes no limitation on the agent’s authority shall authorize the agent to make any health care decision the resident could have made while having capacity.
The advance directive shall be in writing, signed by the resident, and shall either be notarized or witnessed by two (2) witnesses. Both witnesses shall be competent adults, and neither of them may be the agent. At least one (1) of the witnesses shall be a person who is not related to the resident by blood, marriage, or adoption and would not be entitled to any portion of the resident’s estate upon his or her death. The advance directive shall contain a clause that attests that the witnesses comply with the requirements of this paragraph.
Unless otherwise specified in an advance directive, the agent’s authority becomes effective only upon a determination that the resident lacks capacity, and it ceases to be effective upon a determination that the resident has recovered capacity.
The Facility may use the model Advance Directive form and/or the Provider Identification of a Surrogate that meets the requirements of the Tennessee Health Care Decisions Act and has been developed and issued by the Health Facilities Commission Board.
The resident’s designated physician shall make a determination that a resident either lacks or has recovered capacity. The designated physician shall also have authority to make a determination that another condition exists that affects an individual instruction or the authority of an agent. To make such determinations the resident’s designated physician can use the Provider Identification of a Surrogate Form shall  provide a format for documenting an individual to be make healthcare decisions while at the facility.
1. Consults with and obtains the recommendations of a facility’s ethics mechanism

or standing committee in the facility that evaluates health care issues; or
2. Obtains concurrence from a second physician who is not directly involved in the

resident’s health care, does not serve in a capacity of decision-making, influence,

or responsibility over the designated physician, and is not under the designated

Physician’s decision-making, influence, or responsibility.  In the case of a resident who lacks capacity, the resident’s current clinical record shall identify his or her surrogate.
The resident’s surrogate shall be an adult who has exhibited special care and concern

for the resident, who is familiar with the resident’s personal values, who is reasonably

available, and who is willing to serve.
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